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ANNOTATIONS TO THE MCM, 1951 


An article containing unofficial changes to the Manual 
for Courts-Martial, 1951, appeared in the October and 
November 1958 issues of the JAG Journal. This article 
contained unofficial annotations, MCM, 1951, up to 1 
August 1958. Since that date several decisions of the 
U.S. Court of Military Appeals have affected the validity 
of other portions of the Manual. Annotations of such 
decisions are included in this issue, complete up to 1 
June 1959. See the preliminary statement in the October 
1958 issue of the JAG Journal. 


SALE OF HOMES 


In Revenue Ruling 59-72, I.R.B. 1959-10, 31, the Com- 
missioner of Internal Revenue revoked Revenue Ruling 
55-222, C.B. 1955-1, 349, which furnished the basis for 
the Tax Shelter article on the sale of homes published in 
the September 1958 JAG Journal. The 1955 ruling had 
held that an officer was not entitled to nonrecognition 
of gain benefits on the sale of his principal residence 
because it had been rented for several years before sale 
during the period when he was on duty at a distant 
station. This is no longer the law. In the Trisco case 
the taxpayer built a family home and lived there for 
many years. He leased it while on temporary assign- 
ment overseas and when unable to obtain possession 
upon his return, because of rent control, he purchased 
a new home and sold the old residence subject to the 
lease. The court held that the property was the tax- 
payer’s principal residence and the sale qualified for 
nonrecognition of gain notwithstanding the rental cir- 
cumstances. The court based its decision on regula- 
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tions under which determination depends upon the facts 
of the case, the good faith of the taxpayer, and on Con- 
gressional intent. 


A NEW DISABILITY SEPARATION MANUAL 


The Disability Separation Manual, recently promul- 
gated by the Assistant Secretary of the Navy (Personnel 
and Reserve Forces), consolidates into one publication 
all administrative procedures and policies to be followed 
in implementing the laws pertaining to discharge, sepa- 
ration or retirement of members of the naval service 
by reason of physical disability. Chapter IX of the 1955 
Naval Supplement to the Manual for Courts-Martial, 
United States, 1951, and other regulations which were 
formerly applicable have been cancelled. 


MILITARY PERSONNEL DIVISION 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 July 1959. 


CDR Arthur J. Alley, USNR, from FltActs, Yokosuka to 
OLA Navy Dept., Wash., D.C. 

LT Harry D. Ambrose, Jr., USNR, from AdCom, NTC, 
Great Lakes to ComFour. 

CDR Charles A. Blocher, USN, from Off of Sup Salvage, 
N.Y. to IM, 8rd Nav Dist. 

LT Edward T. Boywid, USNR, from NavSta, Norfolk, 
Va. to CNATECHTRA, Memphis, Tenn. 

LT Robert E. Brickates, USN, from ComEight to 
NAVSTA, New Orleans, La. 
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FOREIGN COURTS AND THE NAVY 


Civil Suits Resulting from Naval Operations 


BY LT ROBERT F. 


HE PAST FEW years reflect an increasing 
incidence of civil suits instituted against the 

United States in foreign countries in connec- 
tion with the operations of the U.S. Navy. 
Inasmuch as the role of the Navy in this coun- 
try’s current policy of defensive containment 
on a global basis requires the maintenance of 
many overseas bases and the stationing of large 
numbers of Navy men in foreign countries, it 
appears certain that the number of these suits 
will continue to increase. It behooves every 
naval officer who is or may be stationed in a 
foreign country to be familiar with the proce- 
dures and policies which have evolved with re- 
spect to the proper handling of such suits. 

Experience demonstrates that an officer at 
any organizational level of an overseas base 
may be called upon to participate in the accept- 
ance of process, investigation, or administrative 
handling of a suit against the United States. 
An officer participating in any of these phases 
must be continually aware of the fact that there 
are important political as well as legal aspects 
to cases in foreign courts. The importance of 
maintaining good relations with those countries 
in which our bases are located cannot be over- 
emphasized at a time when such bases constitute 
an integral part of the defense of our homeland. 
Therefore, great care must be exercised in the 
handling of foreign suits to avoid offending 
local customs and laws. Current policies re- 
garding such suits are calculated to promote the 
most favorable relationship possible between 
the Navy and the local citizenry while in no way 
compromising our legal position. This article 
is written with the hope that it will be helpful 
in familiarizing the reader with these policies 
and procedures. 

The officer who has not served in an overseas’ 
billet in recent years cannot readily visualize 
his involvement in a suit against the United 
States in a foreign court. In former years suits 





*Lieutenant Robert F. Taylor, USNR, is presently attached to the 
Litigation Division, Office of the Judge Advocate General. Lieu- 
tenant Taylor received his BA degree from Lehigh University in 
1952 and his LLB from the University of Connecticut in 1955. He 
is a member of the bars of the State of Connecticut, the Court of 
Military Appeals, the U.S. Supreme Court, and the U.S. Court of 
Claims. 


TAYLOR, USNR * 


against the United States in foreign courts were 
a rarity and the few which did arise were han- 
dled locally without the participation of many 
personnel. Today, however, the United States 
is involved in over a hundred suits in foreign 
courts of some thirteen countries. The likeli- 
hood of a naval officer’s taking part in an over- 
seas suit is much greater than the likelihood of 
his being concerned with a suit against the 
United States here at home. There are several 
reasons for this. In the first place, suits over- 
seas are instituted and carried on thousands of 
miles from the center of our legal establishment 
in Washington, D.C. This distance alone com- 
plicates the defense machinery and necessitates 
the utilization of more personnel than would be 
necessary here at home. Too, the number of 
naval officer-lawyers abroad cannot be counted 
upon to handle all the aspects of foreign suits. 
Only the larger overseas installations are staffed 
with naval officer-lawyers and suits are not pe- 
culiar to large bases. 

In addition to the internal problems which 
are present in foreign suits, there are still other 
reasons why the average naval officer may well 
become involved. Suits against the United 
States in foreign courts are virtually never 
brought directly against the United States. Al- 
most every type of unit, organization, officer or 
executive individual including the President of 
the United States has been named as a defend- 
ant in some foreign court in a case in which the 
United States is the real party in interest. In- 
cluded among those named as defendants in 
such suits have been post exchanges, ship’s 
stores ashore, the Battle Monuments Commis- 
sion, enlisted men’s clubs, officers’ clubs, mili- 
tary units from the company size up to major 
headquarters, commanding officers, procure- 
ment officers, industrial relations officers and 
many others. Here at home these would be 
improper parties. However, under foreign laws 
not only may they be proper parties, but service 
upon them in almost any form may be binding 
upon the United States. Consequently, almost 


any officer overseas is likely to be a party de- 
fendant or the party upon whom service is made 
in a suit against the United States. 
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IN VARIOUS COUNTRIES around the globe, 
the Navy has been and is involved in many 
different types of civil suits.. The process server 
who drops his papers at the feet of a sentry in 
Greece,' or mails his papers to the commanding 
officer of a radio station in Bango Bantay ? or 
nails them on the door of an office outside 
Athens,’ may be instituting a case against the 
United States in tort, contract, labor law, 
replevin, garnishment, copyright‘ or almost 
any other style of case. The majority of these 
suits are expected as the natural outgrowth of 
our multi-phase operations and activities on 
foreign soil. Others, such as the case of the 
Italian lady who sued the “U.S. Navy Adminis- 
tration” alleging that a Navy airplane had im- 
peded her childbirth * and that of the Philippine 
blackmarketer who summoned the United States 
before a justice of the peace to replevy Military 
Payment Certificates * are novel and challenge 
the imagination. Still other cases, have a politi- 
cal significance not apparent from the style of 
the case. An example is the case instituted by 
the former personal pilot of Benito Mussolini.’ 
While a routine labor case in form, it was made 
a celebrated cause by the Communist press in 
Italy because of the notoriety of the plaintiff. 
It is beyond the purview of the article to attempt 
a detailed analysis of all of the various types of 
civil cases which arise in foreign courts. To 
illustrate the procedures relevant to the defense 
of foreign civil suits and the interrelationship 
of the various agencies which take part therein, 
a discussion of the two most common types of 
suits, tort and labor, will be utilized. 

Before proceeding to this discussion, it would 
be profitable to briefly review the concept which 
is the most important single principle involved 
in foreign litigation, that of sovereign immu- 
nity. The immunity of the sovereign to the 
jurisdiction of a foreign court is the funda- 
mental issue in every civil case arising out of 
naval activities overseas. The historical de- 


1. Veneris v. 7206 USAF Base, Court of First Instance, Athens, 
Greece. 

2. Lopez v. Enlisted Men’s Club, Philippine Labor Department. 

3. Polychronopoulos v. 7206 USAF, Court of First Instance, Athens, 
Greece. 

4. S.T.E.F. vo. Iceland Defense Force, Court of First Instance, Reyk- 
javik, Iceland—A series of such interesting cases has arisen from 
the playing of copyrighted songs over the Armed Forces Radio 
Network. 

5. Di Duonni vo. U.S. Navy Administration, Lower Court of Vitulano, 

Italy. 

. Padua v. Mallari, Justice of the Peace Court, Olongapo, P.I. 

7. Gori-Savellini v. Department of the Army in U.S.A., Court of 
Cassation, United Civil Sections, Rome, Italy. 

8. For the reader interested in the subject of sovereign immunity, 
the following articles are recommended: 

Honig, IMMUNITY OF FOREIGN STATES FROM LOCAL 
JURISDICTION, the Law Journal Vol. CVII 181. 
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velopment of this concept of sovereign immu. 
nity is not easily traceable. It came into being 
during the period when the State was personi- 
fied by the King who was immune from the 
jurisdiction of his own courts. Gradually, this 
immunity became recognized by other sover- 
eigns as a mutually protective arrangement, 
The phrase “par in parem imperium non habet” 
(“an equal has no jurisdiction over an equal”) 
became an accepted principle in the relation- 
ships between nations. Consent was considered 
the only basis for one sovereign’s exercising 
jurisdiction over another sovereign in the courts, 
This classical or “absolute” theory of sovereign 
immunity reached its highest state of crystalli- 
zation during the 19th century at a time when 
State trading on an international basis was at 
a very low point. However, an increase in 
international trade coupled with the 20th cen- 
tury entry by States into non-political endeavors 
prompted in some quarters a newer or “restric- 
tive” theory of sovereign immunity. Under this 
view, the immunity of the sovereign is recog- 
nized with regard to its sovereign or public acts 
(“jure imperii’) but not with respect to its acts 
of a private nature (“jure gestionis’’). 


WHILE TEXTWRITERS AND non-litigating 
commentators stress with relative unanimity 
that the “absolute” theory is an outmoded con- 
cept in modern law, the cases do not bear them 
out. Of the hundred odd sovereignties in the 
world today, only four countries have any sub- 
stantial body of decisions which could be said 
to support the restrictive theory.® The practi- 
cal result to us has been that in the vast major- 
ity of foreign countries the United States can 
appropriately defend any action by diplomatic 
or litigative assertion of immunity under local 
precedent. However, since foreign policy con- 
siderations, as well as legal considerations, ob- 
tain in determining whether immunity will be 
asserted in a given case and in determining 
whether the assertion will be made through dip- 


Lauterpacht, THE PROBLEM OF JURISDICTIONAL IM- 
MUNITIES OF FOREIGN STATES, 28 Brit. Yr. Bk of Int’l, 
p. 220. , 

W. Bishop, NEW UNITED STATES POLICY LIMITING 
SOVEREIGN IMMUNITY, 47 Am. Journal Int’l 93 (1953). 

Visscher, THEORY AND REALITY IN PUBLIC INTERNA- 
TIONAL LAW. 

Fensterwald, SOVEREIGN IMMUNITY AND SOVIET STATE 
TRADING, 63 Harv. L. Rev. 614. 

Reeves, LEVIATHAN BOUND—SOVEREIGN 





IMMUNITY 


IN A MODERN WORLD, 43 Va. L. Rev. 529 (1957). 
Garcia-Mora, THE DOCTRINE OF SOVEREIGN IMMUNITY 
OF FOREIGN STATES AND ITS RECENT CODIFICA- 
TIONS, 42 Va. L. Rev. 335 (1956). 
Hackworth, DIGEST OF INTERNATIONAL LAW, Vol. Il 
p. 393 et seq. 
9. Belgium, Italy, Greece, Egypt. 








lomat: 
regar 
Each 
For t 
oped ° 
is eX 
detail 
quire 
and i 
To: 
the | 
other 
litiga 
effect 
Artic 
for 1 
the a 
State 
soil 
Stat 
troo| 
Stat 
or a 
the 1 
fron 
The 
stiti 
fenc 
Aft 
ceiv 
reir 
the 
159 
me! 











eing 
‘Soni- 
1 the 
} this 
Over. 
nent, 
rbet” 
1al’’) 
tion- 
lered 
ising 
urts, 
reign 
talli- 
when 
aS at 
se in 
cen- 
LVors 
stric- 
* this 
2cog- 
acts 
acts 


ating 
mity 
con- 
them 
1 the 
sub- 
said 
acti- 
ajor- 
; can 
natic 
local 
con- 
, ob- 
ll be 
ning 





L IM- 
f Int'l, 


ITING 
(1953). 
ERNA- 


ITATE 
JNITY 
). 

JNITY 
FICA- 


fol. I 











lomatic or legal channels, no blanket authority 
regarding the assertion or immunity exists. 
Each case is considered on an ad hoc basis.” 
For this reason, procedures have been devel- 
oped which insure that each cognizant authority 
is expeditiously and thoroughly informed of the 
details of each case. A discussion of the re- 
quired steps from the service of process in tort 
and labor cases best illustrates these procedures. 

Tort cases best illustrate the application of 
the NATO Status of Forces Agreement and 
other similar agreements to the field of foreign 
litigation. Agreements of this type have been 
effected with approximately 46 foreign nations. 
Article VIII of the basic agreement provides 
for the jurisdiction of tort cases arising out 
the acts or omissions of personnel of the sending 
State (the country which stations troops on the 
soil of another is referred to as the sending 
State, while the nation upon whose soil the 
troops are stationed is called the receiving 
State). Cases are filed, considered and settled 
or adjudicated in accordance with the laws of 
the receiving State with respect to cases arising 
from the activities of its own armed forces.” 
The practical effect of the agreement is to sub- 
stitute the receiving State as the party de- 
fendant in tort suits against the sending State. 
After the case has been concluded by the re- 
ceiving State in accordance with its own laws, 
reimbursement is made by the sending State at 
the governmental level. The sending State pays 
75% of the amount of the settlement or judg- 
ment and the receiving State pays 25%.” 

In a particular case, the officer upon whom 
the process is served refers the matter to his 
commanding officer who in turn brings the case 
to the attention of the area commandant. A 
litigation report of the case including all par- 
ticulars is forwarded to the Director of the Liti- 
gation Division of the Judge Advocate General’s 
Office and to the official in the foreign country 
who corresponds to the Attorney General in this 
country. Accompanying the report to this for- 
eign official is the request that his government 
intercede in the defense of the case. This of- 
ficial then dispatches appropriate instructions 





10. Department of State Instruction CA-8536, April 2, 1958; Sec- 
retary of State letter to Secretary of Defense, 7 January 1957. 

11. NATO SOFA Art. VIII, para. 5(a). 

12. NATO SOFA Art. VIII, para. 5(e) (i). 

13. The concept of having a single area commandant responsible for 
the administration of NATO SOFA for all three military services 
in a given area was a result of the 15 July 1953 ratification of 
the agreement by the U.S. Senate. The Italian area is the 
responsibility of the Navy and its administration is directed by 
the U.S. Sending State Office set up by SECNAV NOTICE 5450 
of 8 May 1956 and CINCNELM INSTRUCTION 5450.7 of 10 
August 1956. 


to the local District Attorney in whose district 
the case in pending. The local District At- 
torney makes an appearance before the court 
in which the case is pending and files the neces- 
sary papers under local law to substitute the re- 
ceiving State for the United States as a party 
defendant. Barring special instructions from 
the Department of Justice, the Navy can at this 
point forget about the defense of the case. Of 
course, any information needed by the receiv- 
ing State for proper defense of the case is 
furnished. 

The procedures set forth above apply only 
to tort cases in countries where the NATO 
Status of Forces Agreement or other similar 
agreements are in effect. The procedures ap- 
plicable in all other types of suits and in tort 
suits in countries where the NATO Status of 
Forces Agreement is not in effect can be illus- 
trated by a review of a typical labor case. 


THE SETTING UP of large military com- 
mands in foreign countries has necessitated 
hiring large numbers of indigenous employees. 
Where formerly these indigenous employees 
could understand that employment of small 
numbers by a foreign government might consti- 
tute a waiver of their legal rights to have their 
labor disputes aired in local courts, it is incom- 
prehensible to them that they do not have such 
rights when thousands are so employed. In ad- 
dition to the friction which occasionally occurs 
in the employer-employee relationship, the sit- 
uation is further complicated by the existence in 
many countries of detailed labor legislation. 
Our wage scales have been set to conform in sub- 
stance with such legislation, and basic salaries 
are approved by local labor authorities. In ad- 
dition, we have added increments according to a 
formula which in an actuarial sense effects an 
equivalence of the benefits to the employee which 
literal compliance with local laws would pro- 
vide. It is our position that this is substantive 
compliance with local labor law which is all that 
we feel the Status of Forces Agreement re- 
quires. Nevertheless, the Navy has been be- 
sieged by suits of indigenous employees which 
allege that the United States must procedurally 
comply with local labor law. Such suits claim 
statutory bonuses, vacations, overtime credits, 
family allowances, discharge pay, and other 
specific benefits are owing in spite of the fact 
that the salaries paid included increments to 
compensate for these benefits. 

As in the case of tort suits, a new case is 





14. NATO SOFA Art. IX, para. 4. 
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brought to the attention of the area com- 
mandant who makes a complete litigation report 
to the Litigation Division of the Judge Advo- 
cate General’s Office in accordance with the pro- 
visions of Section 0715 of the Naval Supplement 
to the Manual for Courts-Martial.“ The im- 
portance of thoroughness and accuracy in this 
report cannot be over-emphasized. In addition 
to complying with all the requirements of Sec- 
tion 0715 of the Naval Supplement to the Man- 
ual for Courts-Martial, these reports should 
contain a detailed analysis of each allegation of 
the complaint filed in the case. Such an analysis 
is of great assistance to the various agencies in 
Washington which must evaluate the merits of 
the complaint. In other than tort suits no re- 
port or request for intercession is made to the 
local government. This is because the NATO 
Status of Forces Agreement does not provide 


for intercession by the receiving State in other 
than tort suits. 


WHEN THE litigation report is received in 
the Litigation Division of the Office of the Judge 
Advocate General, it is thoroughly reviewed and 
evaluated. Necessary legal research concern- 
ing the case is conducted. The Judge Advocate 
General maintains records on all foreign suits, 
acts as advisor to the Department of Justice, and 
coordinates a uniform policy concerning the han- 
dling of foreign suits brought against the United 
States arising out of naval activities. In cases 
dealing with the employment of indigenous em- 
ployees and related labor problems, the Office 
of Industrial Relations is consulted by JAG. 
Since the Office of Industrial Relations is 
charged with the responsibility for development 
of the Navy’s industrial relations program con- 
cerning civilian employees ** it is vital that the 
office is cognizant of all legal disputes involving 
employees. OIR also furnishes vital informa- 
tion relevant to the merits of labor cases. 

The Navy has no authority to defend cases in 
foreign courts or to employ counsel to defend 
such cases." By statute, the Department of Jus- 
tice is charged with the responsibility for pro- 
viding legal services to the various govern- 
mental departments. In effect the Navy is the 
client and the Department of Justice is its at- 
torney. In this capacity the Department of 
Justice receives detailed reports of each case 


15. Contract cases are processed by the General Counsel of the Navy 
rather than JAG, 

16. Navy Civilian Personnel Instruction 125.3-2. 

17. 21 Opinions of the Attorney General 195. 

18. 5 USC 49; 5 USC 306; 5 USC 314. 
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from the Judge Advocate General together with 
any recommendations concerning the defense of 
the case. The Department of Justice then makes 
the necessary arrangements for the retention of 
local counsel in the country where the case igs 
pending. The foreign attorney is advised by 
the Department of Justice as to the methods and 
strategy of the defense of the case. 

Since the question of the immunity of the 
sovereign to the jurisdiction of a foreign court 
is the first consideration in any foreign suit, 
before the Department of Justice can proceed to 
retain local counsel and commence the defense 
of the case, it must submit the matter to the De- 
partment of State. As mentioned earlier, the 
problem of the immunity of sovereigns to the 
jurisdiction of local courts is a unique blend of 
political and legal considerations. Even where 
an immunity defense is appropriate under local 
precedent, it is not always politically desirable 
to assert it. The State Department has always 
had an active role in such considerations and 
this role has been respected and upheld by the 
courts. Our own Supreme Court is authority 
for the proposition that “suggestions” of the 
executive, voiced by the Department of State as 
to immunity from jurisdiction are binding upon 
the courts in this country.” Similarly, in cases 
against the United States in foreign courts, the 
decisions of the State Department concerning 
the assertion of immunity are respected by 
other Departments of the Federal Government. 
This procedure has been recently confirmed by 
agreement of the Departments of Defense, Jus- 
tice and State.” The State Department first 
determines whether there is any foreign policy 
objection to any assertion of immunity. If none, 
the Department than determines whether the 
assertion shall be made through diplomatic or 
legal channels. If the State Department de- 
cides that representations should be made 
through diplomatic channels to the government 
concerned, it will so advise the Department of 
Justice and will send appropriate instructions 
to the Embassy. The Department of State’s 
decision will be based either on its understand- 
ing of the international law on the subject or on 
policy grounds.” If the State Department finds 
no objection to the assertion of immunity and 
determines that such assertion should be made 
through legal rather than diplomatic channels, 


it authorizes the Department of Justice to pro- 
(Continued on page 18) 





19. Republic of Mexico v. Hoffman, 324 U.S. 30. 


20. Department of State Instruction CA-8536, April 2, 1958. 
21. Ibid. 
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THE CHALLENGING OF COURT MEMBERS 
IN 
MILITARY TRIALS 


By LT BERT FAINBERG, USNR* 


both civilian and military, is that a per- 
son charged with a crime be tried by as impartial 
a group of his peers as is humanly possible. 
Within the military, critical portions of the ma- 
chinery designed to accomplish this are set forth 
by UCMJ Art. 41; MCM, 1951, paragraphs 62 
through 64; and MCM Appendix 8—Guide— 
Trial Procedure, pages 505-507. 

These few pages dealing with Challenges,’ or 
“yoir dire’ examination as it is sometimes 
called, provide a detailed check-off list for ob- 
taining an impartial court, as well as supplying 
counsel with an excellent advocate’s tool. It 
might be noted that a majority of cases on the 
subject brought before Boards of Review or 
COMA and resulting in findings of error seem 
to stem from nothing more than a failure to 
follow the relatively simple directions laid down 
by UCMJ and MCM.? 


A BASIC CONCEPT of American Justice, 


TYPES OF CHALLENGE 


THERE ARE TWO types of challenge—per- 
emptory and for cause. Trial Counsel gets one 
peremptory challenge and each accused is en- 
titled to one. The peremptory challenge can be 
exercised without stating any reason therefor, 
and the member challenged must be excused 
“forthwith,” without any voting, deliberation 
or discussion. (There can be no peremptory 
challenge to the Law Officer of a General Court 
Martial.) 


Often the peremptory challenge is utilized to 





*Lieutenant Bert Fainberg, USNR, has recently completed two 
weeks active duty training in the Office of the Judge Advocate Gen- 
eral. He received his LLB from the Columbia University Law School 
and is a member of the New York bar. Prior to his release to in- 
active duty Lieutenant Fainberg served as counsel on the General 
Court-Martial at the U.S. Naval Air Station, Memphis, Tennessee. 

1. U.S. v. Clay, 1 USCMA 74, 1 CMR 74. (Failure to allow chal- 
lenge for cause is denial of military due process.) 

2. U.S. v. Deain, 5 USCMA 44, 17 CMR 44; U.S. v. Wilson, 7 USCMA 
656, 23 CMR 120; U.S. v. Grosel, 17 CMR 394; U.S. v. Gorden, 2 
CMR 322; U.S. v. Hentz, 1 CMR 422; U.S. v. Fish; 3 CMR 201; 
U.S. v. Harvey, 22 CMR 415; U.S. v. Lackey, 22 CMR 386; U.S. 
v. Strawbridge, 21 CMR 482; U.S. v. Sublett, 3 CMR 582; U.S. v. 
Tolbert, 11 CMR 680. 


change the numerical composition of the court 
to one believed to be more favorable to counsel’s 
cause. Another use of the peremptory challenge 
is to remove a member unsuccessfully challenged 
for cause. Peremptory challenges take place 
after disposal of all challenges for cause and 
cannot be exercised after arraignment. Chal- 
lenges for cause should be exercised prior to 
arraignment but, within certain limitations,’ 
can be raised at any point further in the 
proceedings. 

There are 13 main grounds for challenges for 
cause set out in MCM, paragraph 62f, as follows: 


“f, Challenges for cause—grounds for. Among the 
grounds of challenges for cause against members of 
special and general courts-martial and (unless other- 
wise indicated by the context) the law officer of a 
general court-martial are the following: 

(1) That the challenged law officer or member is 
not eligible to serve as law officer or member, respec- 
tively, on courts-martial. 

(2) That he is not a member or lew officer of the 
court. 

(3) That he is the accuser as to any offense 
charged. See Article 1(11) for definition of accuser. 

(4) That he will be a witness for the prosecution. 
See 63 for definition of witness for the prosecution. 

(5) That he was the investigating officer as to any 
offense charged. See 64 for definition of investigating 
officer. 

(6) That he has acted as counsel for the prosecu- 
tion or the accused as to any offense charged. 

(7) That (upon a rehearing or a new trial) he was 
a member of the court which first heard the case. 

(8) That he is an enlisted member who is assigned 
to the same unit as the accused. See 4a and Article 
25c(2) for definitions of the word ‘unit.’ 

(9) That he has forwarded the charges in the case 
with his personal recommendation concerning trial by 
court-martial. 

(10) That he has formed or expressed a positive 
and definite opinion as to the guilt or innocence of 
the accused as to any offense charged. 

(11) That he has acted in the same case as the 
convening authority or as the legal officer or staff 
judge advocate to the convening authority. 


3. MCM, 1951, 62d; U.S. v. Hartley, 1 CMR 456. 
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(12) That he will act in the same case as the re- 
viewing authority (84) or as the legal officer or staff 
judge advocate to the reviewing authority (85a). 

(18) Any other facts indicating that he should not 
sit as a member or law officer in the interest of having 
the trial and subsequent proceedings free from sub- 
stantial doubt as to legality, fairness and imparti- 
ality.” (Numerous examples listed here.) 


All but (10) and (13) appear to leave little 
room for judgment or discretion but require 
merely a diligent collection of factual informa- 
tion (often matters of record) and its disclosure 
in open court. (10) and portions of (13) seem 
to be less cut and dried and can call for full 
play of the art of examination and cross exami- 
nation.‘ 


PROCEDURE 


M cM, PARAGRAPH 62h, establishes the pro- 
cedure as follows: 


“* * * After the members of the court, the law 
officer, and counsel have been sworn, the trial counsel 
will announce to the court the general nature of the 
charges, the name of the accuser, the investigating 
officer, the officer or officers forwarding the charges 
to the convening authority, and the name of any court 
member or law officer who participated in any pro- 
ceedings already had. He will then disclose in open 
court every ground for challenge believed by him to 
exist in the case and will request that the law officer 
and each member do likewise with respect to grounds 
of challenge, whether against the law officer or mem- 
ber himself or against any others who are subject to 
challenge for cause.” 


62b also sets up the preliminary question period 
(“voir dire” examination) during which coun- 
sel can elicit information upon which to base 
challenges. 


“Without challenging a member for cause, the trial 
or defense counsel may question the court, or indi- 
vidual members thereof, concerning the existence or 
nonexistence of facts which may disclose a proper 
ground of challenge for cause.” 


After the question period, counsel may then pre- 
sent his challenges, if any. The trial counsel 
has his question period and presents his chal- 
lenges first. After his challenges, if any, have 
been presented and decided upon, the defense 
has a similar opportunity. 

If counsel decides to present any challenges, 
they must be directed to a single individual at a 
time, and not to the court as a whole.’ Each 
challenge must be decided before proceeding to 
the next one. If any of the first eight grounds 
are asserted, and the fact is not disputed, the 
individual concerned should be excused “forth- 


4. U.S. v. Deain, op. cit., note 2. 
5. MCM, 62a; U.S. v. Adamiak, 4 USCMA 412, 15 CMR 412. 
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with,” and the court need not go through the 
formality of closing and voting on the challenge! 
If there is the slightest question, however, it is 
safer to hold the formal vote. Ona challenge in- 
volving grounds nine through thirteen, the court 
must close and vote, except where it is “manifest 
that a challenge will be unanimously sus- 
tained * * *” without objection or question.’ 
Again, to play it safe, it is better to close and 
vote. 

The challenged individual takes no part in the 
deliberations and voting on the challenge. The 
person challenged can be examined under a spe- 
cial oath dealing with his competency to sit on 
the court.’ However, since by this stage in the 
proceedings all court personnel have already 
been sworn to faithfully perform their duties, 
the separate “voir dire” oath would seem to be 
superfluous, except for dramatic impact. 

From counsel’s standpoint, the “voir dire” is 
a most valuable tool. Hecan use it to feel out the 
court, to obtain reactions to aspects of his trial 
strategy, to remove members he feels antagonis- 
tic, to plant the seeds for some later arguments. 
Generally, the “voir dire” is more the defense 
counsel’s “show” than the trial counsel’s. How- 
ever, trial counsel has the affirmative duty of 
bringing into the open all possible grounds for 
challenge.’ 


SPECIAL PROBLEMS 


IN PROPERLY DISCHARGING their duties 
with regard to challenges, counsel and court 
members may find themselves on the horns of 
adilemma. Disclosure of facts upon which the 
challenge is based must be made. However, 
these facts may be so damaging to the accused 
as to tend to prejudice the other court mem- 
bers.1° For example: A member might have 
been OOD on the day of an alleged incident, 
and the accused and other parties concerned may 
have been brought before him. For one reason 
or another, he will not be used as a witness, and 
therefore is not subject to challenge under 
62f(4). Or, a member may have been the ac- 
cused’s commanding officer during a prior tour 
of duty and is aware of previous convictions of 
a fairly serious sort. Again, the only grounds 
for challenge would seem to be under 62f (10) 
or (13). 

If these facts are ascertained prior to trial, 

(Continued on page 17) 





. MCM, 62¢c; U.S. v. Bound, 1 USCMA 224, 2 CMR 130. 

- MCM, 62h (2); U.S. v. Jones, 7 USCMA 283, 22 CMR 73. 
- MCM, 62h (2), 114. 

- MCM, 62b, U.S. v. Staskus, 20 CMR 556. 

. U.S. v. Richard, 7 USCMA 46, 21 CMR 172. 
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INADEQUATE REPRESENTATION 


BY 
DEFENSE COUNSEL 


BY LTJG JOHN A. HANSEN, USN * 


FT petoce aig COUNSEL TO an accused 
standing criminal trial is a right ap- 
proaching cornerstone dimensions in Anglo- 
American jurisprudence. Article 38 of the 
Uniform Code of Military Justice extends this 
right to the accused faced with trial by general 
or special courts-martial. Deprivation thereof 
violates “‘military due process” ! and invalidates 
the trial at which it occurred.? If the right to 
representation is to be any real guarantee of 
fair trial, it is obvious that it must entitle the 
accused to not only the presence or appointment 
of counsel, but to their effective assistance as 
well.® 

Denial of the effective assistance of counsel 
may be accomplished by a variety of means. 
The scope of this article, however, is limited 
only to the situation wherein counsel has been 
provided or secured at the trial level and is him- 
self the effective cause of the inadequate repre- 
sentation. 

It is felt that the present topic is one of in- 
creasing importance to those concerned with 
military justice. Although it has been long 
recognized and to a degree enforced from ancient 
times, its growth within the military is at 
present proceeding with amazing rapidity. The 
philosophy uttered a few years back has now 
acquired an obsolete ring. In the landmark case 
of U.S. v. Hunter,* Judge Latimer had this to 
say in speaking for the court: 


“After appointment of counsel, as required by the 
Code, an accused, if he contends his rights have not 
been fully protected, must reasonably show that the 
proceedings by which he was convicted were so errone- 
ous as to constitute a ridiculous and empty gesture, 


or were so tainted with negligence or wrongful 
motives on the part of his counsel as to manifest a 
complete absence of judicial character.” 


The Hunter case has not as yet been, and is not 
likely to be, expressly overruled. Recent cases 
have, however, in effect qualified the doctrine of 
the Hunter case out of existence while paying lip 
service thereto. For example, in U.S. v. 
Horne,® with a vigorous dissent by Judge Lati- 
mer, the court had this to say in reference to 
the above quoted portion: 


“By that broad language we did not intend to be 
understood as saying that the highest degree of pro- 
fessional competency is not to be expected of an ap- 
pointed defense counsel.” 


THE PRESUMPTION THAT defense counsel 
properly performed his duties,’ or that mere 
errors in judgment do not constitute grounds 
for asserting deprivation of effective represen- 
tation,® offered sanctuary to counsel under 
attack. To a growing extent, the protective 
veil of such generalities is being replaced by an 
attitude of judicial scrutiny. This serves to 
place defense counsel in an unenviable position 
in the event his client asserts inadequate repre- 
sentation as a ground for appeal.® 

The areas in which defense counsel appears 
to be particularly vulnerable occur for the most 
part in the trial proper. However, some pre- 
trial considerations are of sufficient significance 
to warrant brief attention. Prior to trial, 
numerous duties devolve upon defense counsel. 
He must, of course, consult with the accused in 
order to inform and advise him of his rights at 
trial and the effect of a guilty plea. Counsel 





*Lieutenant (jg) John A. Hansen, USN, is presently attached to the 
U.S.S. Galveston (CLG-3). He attended the Virginia Military In- 
stitute prior to entering the Marquette University School of Law 
where he received his LLB in 1957. 

1. U.S. v. Clay, 1 CMR 74. 

2. U.S. v. Young, 10 USCMA 97, 27 CMR 171. 

3. ACM S-3923, Boese, 6 CMR 608. 

4. 6 CMR 37. 
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5. See U.S. v. Allen, 8 USCMA 504, 25 CMR 8, particularly the dis- 

sent therein. 

9 USCMA 601, 26 CMR 381. 

- Boese, supra, note 3. 

ACM 4903, Nicholson, 4 CMR 519. 

. For example, see: U.S. v. Moore, 9 USCMA 284, 26 MCR 64; 
and U.S. v. Horne, supra, note 6. (Particularly the dissents 
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must also give the accused his considered opin- 
ion regarding the merits of the case.*° Perhaps 
more pertinent to the present inquiry is the 
necessity of preparing for trial. Inadequate 
representation would ordinarily not be revealed 
prior to trial, but failure to request a continu- 
ance where it appears there may have been 
insufficient time for preparation, or failure to 
interview witnesses, may later become pertinent 
evidence of incompetency.": Conceivably, fail- 
ure to report any known disqualification to the 
convening authority, or any possible conflict of 
interest to the accused, may subsequently be 
used as some indicia of incompetence on the part 
of counsel.” Generally, however, the pretrial 
efforts and activities of defense counsel are 
pertinent to the present inquiry only insofar as 
subsequently demonstrated by deficient present- 
ment of the case for defense. 

Errors potentially capable of rendering coun- 
sel’s representation inadequate are almost with- 
out limit. They may be errors of omission or 
commission, negligent or intentional, good or 
bad faith, single or cumulative.* They may 
crop up at any stage of the proceeding. Failure 
to conduct voir dire examination has been crit- 
icized, particularly where the accused faces a 
serious charge and there has been a court ap- 
pointed for the particular trial.* It is doubtful 
that this omission would occasion concern in 
the absence of a specially appointed court un- 
less counsel had reason to suspect prejudice. 
The better practice would certainly be to con- 
duct voir dire examination in any serious case. 


SITTING MUTE WHILE the prosecution pro- 
pounds improper questions, or validly objecting 
but failing to argue thereon when appropriate, 
raises judicial eyebrows when the record is 
on appeal.’® Conversely, offering frivolous ob- 
jections nourishes the belief that counsel lacked 
sufficient familiarity with trial procedure to be 
able to render effective representation.** Sim- 
ilarly, perfunctory cross examination in a 
proper case,’ or cross examination with results 
favorable to the opposition which could have 
been easily prevented by pretrial interviews,” 
is likely to be classified as inadequate rep- 
resentation. 

Motions seem pregnant with potential tactical 
10. MCM 1951, par. 48f. 
11. U.S. v. Parker, 6 USCMA 75, 19 CMR 201. 
12. CM 363087, Self, 13 CMR 227. 
13. U.S. v. Allen, supra, note 5. 


14. U.S. v. Parker, supra, note 11; and U.S. v. McMahan, 6 USCMA 
709, 21 CMR 31, 

15. U.S. v. Parker, ibid. 

16. ACM S-6102, Wallace, 10 CMR 937. 

17. Ibid, 

18. U.S. v. Parker, supra, note 11. 
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pitfalls. It might be considered questionable 
trial tactics for defense counsel to move for a 
finding of not guilty in the event trial counsel 
was thereafter permitted to reopen his case and 
remedy the deficiency. On the other hand, if 
defense counsel elects to forego the motion op- 
vortunity, great caution must be exercised in 
presenting the case in reply lest his own evi- 
dence cures the defects in that of the prosecu- 
tion. Or, defense may rest and thereby prevent 
the prosecution from curing the defect, but this 
maneuver also forecloses admission of any af- 
firmative defense which may be considered dere- 
liction by counsel in the event the court dis- 
agrees with his appraisal of the prosecution’s 
case. In a close case, this could place defense 
counsel on the horns of an interesting dilemma. 
In any event, failure to make a motion for a find- 
ing of not guilty has been held error where de- 
fense counsel subsequently supplies the missing 
ingredients.” 

Upon review, trial tactics may be made the 
basis for finding a denial of due process under 
the present approach by the Court. In U.S. v. 
Horne,” defense counsel failed to assert entrap- 
ment as an affirmative defense. The startling 
factor involved in that decision was that coun- 
sel considered entrapment as a possible defense 
but decided its use would be a frivolous gesture. 
Instead, it was used to barter with trial counsel 
in order to prevent admission of a damaging 
pretrial statement. Nonetheless, it was held to 
constitute negligent trial tactics sufficient to 
deny the accused the presentation to which he 
was entitled. 

Inherent in the position of advocating the 
cause of another is the obligation to render un- 
divided loyalty to the one whose interests are 
represented. Any conflict of interest which may 
substantially impair that devotion leaves the 
client without the effective representation en- 
visioned under due process. The most direct, 
albeit ironic, source of conflict may arise with 
the accused himself. In this connection, it must 
be borne in mind that counsel is merely in a rep- 
resentative and advisory capacity, and is not at 
liberty to conduct the case without regard to 
his client’s wishes. In U.S. v. Oakley,” defense 
counsel ignored the express desires of the ac- 
cused and concluded in good faith that an asser- 
tion of duress could not have succeeded in pre- 
venting the reception of a confession into evi- 
dence and, therefore, should not have been at- 
tempted. An Army Board of Review announced 
this broad rule: 


19. U.S. v. Gardner, 9 USCMA 48, 25 CMR 310. 
20. Supra, note 6. 
21. CM 398074, 25 CMR 624. 
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“There was here no issue of any fraud or chicane, 
but simply a lack of agreement between counsel and 
accused concerning a contention advanced by the 
former in good faith. The general rule, so far as we 
can discover, is that an attorney has the duty to 
present to the court all claims of his client, unless he 
knows them to be false. .. .” 


CoNFLICTS WITH OTHER defense counsel 
may also prove fatal. In this event, it would 
seem only proper to present the matter to the 
accused for final determination. In no case 
should such conflict be permitted to result in the 
presentation of conflicting and incompatible 
theories of defense.?* 

The accused’s position may be jeopardized by 
counsel undermining the character or reputa- 
tion of his client. All of the circumstances 
surrounding comments which may at first blush 
appear adverse must be carefully considered 
before branding counsel’s act disloyal.“ Argu- 
ments which may be entirely appropriate for a 
motion of dismissal on the ground of mental 
incapacity would perhaps present quite a differ- 
ent picture if utilized for mitigation. Conced- 
ing guilt in a contested case is clearly a danger- 
ous approach notwithstanding counsel’s sincere 
belief that no other practical alternative exists.** 

Any time counsel previously defended a 
prosecution witness on a similar charge involv- 
ing the same transaction, the Court will have 
little difficulty in finding conflict of interest.** 
Particularly is this true if the former client 
pleaded guilty pursuant to a pretrial agreement 
and is presently the prosecution’s star witness.” 
The reasoning behind this rule was graphically 
stated in U.S. v. Thornton? Defense counsel 
had previously represented one Fields on a 
charge arising out of the same transaction as 
that presently involving the accused, Thornton. 


“In attempting to convince the court-martial of the 
accused’s innocence, counsel was under an affirmative 
duty to protect and safeguard the confidences de- 
rived from the attorney-client relationship formerly 
established and still existing between himself and 
Fields. Counsel thus found himself placed in the 
legally precarious position of having to ‘walk the 
tightrope’ between safeguarding the interests of the 
accused on the one hand and retaining the prior con- 
fidences of Fields on the other. Such a rope is too 
narrow. Such a walk is too long. The possibility of 
falling is too real. The probability of prejudicing the 

22. U.S. v. Walker, 3 USCMA 355, 12 CMR 111. 
23. ACM 9961, McCune, 18 CMR 798. 
24. U.S. v. Walker, supra, note 22; U.S. v. McMahan, supra, note 

14; but see: ACM 6252, Otero, 8 CMR 795. 

25. U.S. v. Grzegorezy, 8 USCMA 571, 25 CMR 75; and U.S. v. 

Eskridge, 8 USCMA 261, 24 CMR 71, 

26. U.S. v. Lovett, 7 USCMA 704, 23 CMR 168. 
27. 8 USCMA 57, 23 CMR 281. 





accused is too great. The basic underlying principle 
which condemns the representation by an attorney of 
conflicting interests seeks to achieve as its purpose 
no more than this—to keep counsel off the tightrope. 
The orderly administration of justice requires that 
an attorney not be placed in the position where he 
must choose between conflicting interests.” 


It is felt that counsel should avoid represent- 
ing two or more accused at a joint or common 
trial, whenever possible, due to the likelihood of 
conflict appearing. Provided no inconsistent 
or antagonistic defenses arise, counsel may si- 
multaneously serve any number of accused 
without risk of betraying the interests he is 
sworn to defend. However, the possible con- 
flicts attendant upon joint representation must 
first be carefully considered. Any attempt to 
sacrifice the more active participant in order to 
extenuate the guilt of the less serious offender 
is met with disapproval, particularly if the ef- 
fort succeeds as demonstrated by dissimilar 
sentences.” That is not to say, however, that 
counsel is precluded from arguing “the relative 
weight of the evidence as it affects different in- 
dividuals being tried at the same time.” ” 


PERHAPS THE MOST fatal omission is a fail- 
ure to present argument to the court on findings 
or sentence, or both. No matter what may have 
previously occurred in the course of the trial, it 
is felt that a failure to argue the accused’s cause 
at this point is an invitation to the charge of 
incompetency. The importance of argument 
was recognized by the court in U.S. v. Mc- 
Mahan," in these words: 


“An accused’s right to conscientious effort on the 
part of his counsellor operates to place squarely on 
the shoulders of the latter a duty to carry on even 
when the cause may appear hopeless. While he who 
defends must prepare, consult, examine and cross- 
examine opposing witnesses, and, if possible, pro- 
duce evidence of his own, his duties do not end there. 
As important as any of those is the overriding ne- 
cessity of presenting to the court members, by oral 
argument, the facts, circumstances and inferences in 
a light most favorable to an accused. Except in 
unusual circumstances, a failure to do that is for all 
practical purposes an admission of guilt. Certainly, 
the presentation of a ‘jury argument’ is a virtual 
cornerstone of the universal right to assistance of 
counsel.” (Emphasis added.) 


Except in the case of a guilty plea, it seems 
almost mandatory for counsel to present argu- 
ment to the court prior to the findings. This 
requirement would not seem overly severe ex- 


28. ACM 13366, Carter, 23 CMR 872. 

29. U.S. v. Faylor, 9 USCMA 547, 26 CMR $27. 

30. U.S. v. Young, 10 USCMA 97, 99, 27 CMR 171. 
31. Supra, note 14. 
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cept possibly in the event that the defense has 
little with which to work but decided nonethe- 
less to require the government to sustain its 
burden of proof. Even in the ordinary case of 
that nature, an argument dealing with the weak- 
nesses of the prosecution’s case would seem to 
be a minimal requirement. In any event, if the 
accused pleads not guilty and defense counsel 
declines argument, it may be looked upon as a 
silent admission of guilt by one whose duty it 
is to advocate the contrary. Failing to argue 
prior to the findings but subsequently asserting 
material suggesting innocence in the course of 
an unsworn statement in mitigation may gen- 
erate an inference of incompetency.” Clearly, a 
failure to present argument on a long, compli- 
cated case denies the accused the requisite 
representation. 


“The right—and duty—of defense counsel to pre- 
sent a closing argument is not to be lightly brushed 
aside. Where the case is long and hotly contested 
and a planned strategy has been pursued by defense, 
the closing argument may be crucial. Out of the 
wealth of testimony adduced, defense must bring 
together the portions that are favorable to the ac- 
cused and present them in a light that will appear 
most convincing to the triers of fact. If this is not 
done by defense counsel, there is a danger that the 
court may not understand or appreciate the defense 
theory. It is no exaggeration to say that many 
criminal cases are won for the accused in the course 
of closing argument. This is an important part of 
the protection guaranteed by the requirement that an 
accused in a criminal case be represented by coun- 
sel.” U.S. v. Sizemore, 2 USCMA 572, 10 CMR 70. 


Iv APPEARS generally that there is a duty to 
present matters in mitigation and extenuation. 


The importance thereof was succinctly stated in 
U.S. Vv. Allen: ® 


“ 
. 


- counsel’s duty to represent the accused does 
not end with the findings. Remaining for determina- 
tion is the question of the accused’s liberty, property, 
social standing—in fact, his whole future. And his 
lawyer is charged with the substantial responsibility 


of appealing on his behalf to the conscience of the 
court.” 


With no matters in mitigation or extenuation, 
the court has little to consider aside from the 
cold fact that an offense has been committed in 
determining a just and appropriate sentence. 
Particularly is this true in the event of a guilty 
plea wherein no evidence is introduced on the 
merits. Reviewing authorities are also re- 
strained from exercising compassion where the 
record is silent in this regard. There may, how- 
ever, be a proper case for silence by the defense 


32. Supra, note 16, 
33. Supra, note 5. 
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during this period. If an attempt to mitigate 
would permit trial counsel to counter with cru- 
cifying material, it would seem that any course 
other than silently hoping for the best would he 
folly.* In connection with a decision not to 
attempt mitigation, counsel might nonetheless 
serve his client by requesting an instruction to 
the effect that the court need not adjudge the 
maximum sentence.* 

Viewing the trial as an entirety, general in- 
activity on the part of defense counsel certainly 
tends to raise the issue of inadequate represen- 
tation. As curtly stated by Judge Latimer in 
U.S. v. Parker, “. . . doing nothing is not evi- 
dence of skillful representation.” There may 
be an appropriate occasion for defense counsel 
to seemingly pour forth a minimum of effort, as 
in the case of a not guilty plea in order to require 
the prosecutor to sustain his burden of proof.” 
Even in that contingency, counsel must expend 
every reasonable effort to insure that the accused 
truly had his dayincourt. Particular care must 
be exercised where the offense charged carries 
a death penalty, in which case, inactivity by 
defense may silently convey to the court a non- 
acceptable guilty plea.** 

The problem most frequently arises in con- 
nection with a pretrial agreement which counsel 
considers a good bargain—in fact, so good, that 
a court could not possibly adjudge less. It is 
error for counsel to sit back content with the 
knowledge that the convening authority will 
save the day. He still must attempt to secure 
from the court a favorable sentence.*® Gener- 
ally this takes the form of matters in mitigation 
or extenuation—but that may be an evidential 
door counsel dares not open. If that be the case, 
counsel’s activity must proceed along different 
lines. One such direction may be securing 
stipulations favorable to the accused to be intro- 
duced in conjunction with the guilty plea.* 


THE FOREGOING material is for the most 

part applicable to defense counsel regardless of 

class since the end to be attained is the adequate 

representation of the accused. Nonetheless, it 

appears probable that varying degrees of judi- 

cial scrutiny will be directed toward the pro- 

fessional performance of counsel, dependent 

upon the status thereof. For example, a dis- 

(Continued on page 20) 
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THE CONTINGENCY OPTION ACT 


AND ESTATE PLANNING 


A LEGAL ASSISTANCE NOTE 


WHEN THE Servicemen’s and Veterans’ Survivor 
Benefits Act was enacted, dependents of active duty 
military personnel became entitled to more financial 
benefits than had previously been provided upon the 
death of the active duty service member. Most of these 
benefits, however, are not payable if the member dies 
after retirement—unless his death is service-connected. 
In the high majority of cases this exception means that 
the serviceman must have been retired for physical 
disability and thereafter die from the disease or injury 
for which he was retired. 

Like the new survivor benefits, military retired pay 
also is quite substantial. It compares most favorably 
with other governmental, and nearly all industrial, 
retirement plans. But one thing must be remembered— 
it stops when the member dies. In order to permit the 
serviceman to more adequately insure the financial 
security of his dependents upon his death after retire- 
ment, Congress enacted the Contingency Option Act. 
Simply stated, the Contingency Option Act permits a 
serviceman an election to receive a reduced amount of 
retired pay so that his surviving dependents may be 
entitled to an annuity in the event of his death after 
retirement. 

The main objection which has been voiced concerning 
the Act is that “it costs money.” The dollars to pay for 
it come out of retired pay and “hurt.” Yet, one should 
not stop at this point and decline to make an election 
under the Act because its costs must come from reduced 
retired pay. There are ways to offset most if not all 
of the cost involved. 


VIEWED IN its proper perspective, the Act is nothing 
more than a substitute for life insurance. It should be 
considered together with life insurance policies and 
estate plans. Most service personnel have National 
Service Life Insurance in the maximum amount, as 
well as commercial policies, often in substantial amounts. 
All of these policies, except term or so-called Family 
Income Protector policies, have cash surrender, paid-up 
insurance, and extended term features. They all cost 
money. Thus the retired member can consider using 
some or all of his insurance policies to defray the cost 
of the Contingency Option Act. 

By way of iilustration, consider the case of an officer 
who was commissioned an ensign at age 24, and whose 
wife is two years his junior. Suppose he elects to par- 
ticipate in the Contingency Option Act, taking option 
1-4 in the maximum amount of %. Under the present 


pay scale the costs and benefits for an officer retired for 
other than physical disability would be as follows: 


Retirement on Retirement on 


20 years 30 years 
(Cdr.) $745.00 Base pay (Capt.) $985. 00 
$372.50 Retired pay $738.75 
- 0958 Factor - 1335 


By multiplying the gross retired pay by the factor, 
the cost is determined. Subtract the cost from the gross 
retired pay and the result is called reduced retired pay. 
One half of the latter is the benefit, or annuity, payable 
to the widow upon the death of the serviceman after 
retirement. Here are the figures: 


$35. 68 Cost $98. 62 
336. 82 Reduced retired pay 640. 13 
168. 41 Annuity 320. 07 


The “factor” for disability retirement may be as much 
as 50 percent larger or more than the “factor” for non- 
disability retirement. This may be completely offset, 
however, by income tax benefits derived from exclusion 
of disability retired pay, and by the so-called “sick pay” 
exclusion applicable until a member who retires for 
physical disability attains “retirement age.” For most 
officers “retirement age” is defined as age 62 or the time 
when he would have completed forty years of service 
had he not retired earlier. 

Now to offset the reduction from non-disability retired 
pay, the retired member could stop paying premiums on 
some or all of his life insurance policies and elect to take 
a paid-up policy for life; the full coverage for an 
extended term; or the cash surrender value for use, say, 
as a down payment on a home. With paid-up 20 or 30 
year life or endowment contracts, the insured could 
elect to purchase single premium annuities, payable 
upon retirement. The income so received also could be 
used to offset the cost of the Contingency Option Act. 
(Note: This option is not available under USGLI or 
NSLI contracts.) 


Gone BACK to the young ensign, assume further 
that he took out a $10,000 NSLI ordinary life policy 
when he was commissioned. If he elected to stop pay- 
ment of premiums, the policy values would be as follows: 


20 years 30 years 
$2, 222. 50 Cash value $3, 819. 00 
$4, 489. 00 Paid-up Ins. $6, 378. 40 


19 yrs., 269 days Extended coverage 19 yrs., 31 days 


(Continued on page 20) 
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- See U.S. v. Endsley, 10 USCMA 255, 27 CMR 329. 
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U.S. v. Jobe, 10 USCMA 276, 27 CMR 350. 








VIOLATIONS OF MILITARY 


ORDERS AND REGULATIONS 
THE STATE OF THE LAW 


SINCE THE decision in the leading case of United 
States v. Snyder * was handed down by the United States 
Court of Military Appeals, the law concerning the plead- 
ing and proof of violations involving orders and regu- 
lations has transversed a long unsettled road. To fully 
comprehend the problems involved, it is necessary to 
first delve into the history surrounding prosecution of 
violations of the various orders of the military establish- 
ment. 

Historically, the Navy under the Articles for the 
Government of the Navy prosecuted violations of orders 
under two categories (1) violations of general orders or 
regulations issued by the Secretary of the Navy which 
was punishable by a dishonorable discharge and two 
years confinement and (2) violations of other lawful 
orders punishable by a bad conduct discharge and three 
months confinement.2 The Army, on the other hand, 
punished all violations of “standing orders” under the 
general article, Article of War 96, which allowed a 
maximum punishment of 6 months confinement and 
forfeitures.* The committee drafting the Uniform 
Code of Military Justice used the Navy system as a 
derivation for the present Article 92 keeping in mind 
that this would not exclude any part of the former Army 
system. Additionally, this committee endeavored to 
enumerate the elements of each offense and to include 
all charges involving violations of orders and regulations 
in one article since this type of offense was occurring 
more frequently and was of increasing importance in 
the military establishment. Thus we have a three part 
Article: 

Article 92: 

Any person subject to this code who— 

1. violates or fails to obey any lawful general order or regu- 
lation; or 
2. having knowledge of any other lawful order issued by a 
member of the armed forces, which it is his duty to obey, 
fails to obey the same; or 
3. is derelect in the performance of his duties 
shall be punished as a court-martial may direct. 

The drafting of provisions for the Manual for Courts- 
Martial governing violations of orders presented very 
few problems for the committee. The former Navy 
punishment for violation of Secretarial orders was 
adopted as the maximum punishment for the first section 
and a compromise was seemingly settled upon for the 
second section. However, in drafting the section con- 
cerning “presumption of knowledge” it was necessary to 
review prior practices of each of the services. The Navy 
had historically held the line of “presumption” at regu- 
lations, orders or instructions issued by or with approval 





1. U.S. v. Snyder, 1 USCMA 423, 4 CMR 15 and Case Note p. 2, 
JAG Journal, Aug. 1952. 

2. NC & B, 1937 and Proposed AGN Art. 9(19) and 9(30). 

3. MCM Army 1949. 


of the Secretary of the Navy.‘ The Army line went still 
deeper into the hierarchy of commands and held that 
“presumption of knowledge” could be had of those orders 
issued by the headquarters of an overseas theater or 
overseas or Territorial department.’ Consequently, in 
the interest of complete unification the drafters utilized 
the material from the former Army manual and settled 
on a category of commands “somewhat broader” than 
the former Navy rule.© Presumption of knowledge is 
now allowed for all general orders and regulations 
written by commands down to and including “the head- 
quarters of a territorial, theater or similar aea com- 
mand” and knowledge need not be alleged nor proven 
concerning orders issued by this hierarchy of command.’ 
The term “area command” was defined by the drafting 
committee as, ‘‘one which is composed of those organized 
elements of one or more of the armed services designated 
to operate in a specific geographical area which are 
placed under a single commander, e.g., theater com- 
mander, area commander.” *® Without reference to this 
definition the Court of Military Appeals has applied the 
statutory rule of ejusdem generis and held that this 
category refers to at least those commands which are 
major commands and only one step removed from the 
Departments of the Army, Navy and Air Force and the 
Headquarters of the Marine Corps and Coast Guard.’ 


THE MOST controversial issue involved in this area 
of law centers around the very broad definition of the 
words “general order’. Here the committee in drafting 
the Manual obviously did not perceive the multiple 
problems which would arise since they merely defined a 
general order as one promulgated by the authority of a 
Secretary of a Department and one which applies gen- 
erally to an armed force, or one promulgated by a com- 
mander which applies generally to his command.” The 
majority of our case law on violation of orders is con- 
cerned with this meager definition and the essence of the 
Snyder decision handed down by the Court of Military 
Appeals is chiefly concerned with interpreting it. The 
Court stated that the term “general order” was synony- 
mous with the historical term “standing order” and they 
continued by stating that this latter term had been 
consistently interpreted to include orders ranging from 

4. Change 11, NC & B 1937. 

5. § 140(a), 1949 MCM Army. 

6. Legal and Legislative Basis, MCM, 1951, pages 245-246. 

7. Paragraph 154(a)(4) MCM; 1951, U.S. v. Stone 9 USCMA 191, 

25 CMR 453 as to orders of FECOM & AFFE; U.S. v. Stratham, 

9 USCMA 200, 25 CMR 462 as to orders of EUCOM and USAR- 

EUR: U.S. v. Silva, 9 USCMA 420, 26 CMR 200 as to orders of 

USAFEUR: U.S. v. Chasles, 9 USCMA 424, 26 CMR 204 as to 

orders of USAFE. 
. MCM, 1951, Draft of Working Committee Project 17, Vol. 4, 
pg. 41 and tab. 69. 
U.S. v. Stone, supra note 7. 
. Paragraph 171(a), MCM, 1951. 
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those issued by a Department down to those promulgated 
by the commander of a “post, ship or station,”. In addi- 
tion, they held that knowledge of a general order issued 
by a commander inferior to a “Territorial, Theater or 
similar area command” was a matter of proof but need 
not be pleaded.” “ Following this decision, the Secretary 
of the Navy promulgated a definition of the term “com- 
mander” as used in paragraph 171(a) of the Manual 
which limited the issuance of general orders to com- 
manders of units or organizations of the Navy or Marine 
Corps normally commanded by an officer of flag or gen- 
eral rank having the title of “Commander-in-Chief, 
Commander, Commandant or Commanding General.” 
Thereafter, a case involving the violation of a general 
order of a commander of a ship came before the Court 
and it was held that since the Secretary of the Navy had 
now restricted the issuance of general orders to persons 
higher in authority than the commanding officer of this 
ship, the order therein alleged was not a general order 
under Article 92(1). 

Further, they held that the pleading was insufficient 
to set forth the essential elements of Article 92(2) be- 
cause it did not include an allegation of knowledge or a 
duty to obey.” Shortly after this opinion was issued, 
the Secretary of the Navy withdrew the definitive sec- 
tion on “commander” on grounds that it was tending to 
create a body of law peculiar to the Navy and this was 
contrary to the designed uniformity of the code” A 
similar limitation of this nature was discovered in Army 
Regulations some few years later. On a test of suffi- 
ciency of a company general order the court stated that 
it was not a general order in the sense of Article 92(1) 
because Army Regulations held that general orders 
could only be issued by a commander having general 
court-martial jurisdiction.* These two tests serve to 
emphasize the area of uncertainly as to the line of de- 
marcation for commanders who may issue general orders 
in the sense of subsection 1 of Article 92. 


In ADDITION to the above definitive test set for Army 
cases, the Court of Military Appeals has thoroughly 
discussed their interpretation of the term “general 
order” utilizing such terms as a commander who occu- 
pies “a substantial position in effectuating the mission 
of the service” and a commander of a “major command”. 
However, this identical language is also employed by 
the Court in their multiple rulings involving those gen- 
eral orders of which knowledge is presumed.” Conse- 
quently Boards of Review adopted the restrictive 
language and new limitations began to develop.” This 








11. U.S. v. Snyder, supra note 1. (Base Regulations Camp Lejeune, 
N.C.) (in accord U.S. v. Wade 7 USCMA 459, 4 CMR 51 (Post 
Reg. Mar. Barr.), U.S. v. Arnovits, 3 USCMA 538, 13 CMR 94, 
Post Reg. Fort Sill, Okla.) 

12. U.S. v. Bunch, 3 USCMA 186, 11 CMR 186. Involving General 
Order of CO Destroyer. 

13. See Rathbun, Military Justice Regulations, JAG Journal, Nov. 55, 
p. 3. 

14. U.S. v. Brown, 8 USCMA 516, 25 CMR 20, Gen. Ord. Co. A, 
855th Eng. Batl. 

15. See Note 7. 

16. U.S. v. Meekins ACM S~-16882, 26 CMR 875 (U.S. v. Ochoa, 
NCM 59-00005 Presently Certified Before COMA) ; U.S. v. Tinker 
ACM S-17189. 
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resulted in two cases being placed before the Court of 
Military Appeals one testing sufficiency of a “general 
order” by the Commander, United States Forces, Azores 
and the other by the Commander, Tachikawa Air Base, 
Japan.” In the first case the Chief Judge of the Court 
prescribed two broad criteria to be used in differentiating 
between a “general order” properly alleged under Article 
92(1) and any “other lawful order” properly alleged 
under Article 92(2): 


“‘(1) Does the order apply generally to all the personnel stationed, 
within or having duty with a command, and 
(2) does the commander have the power to issue a general order.” 


Thereafter, in ruling on the second criteria, he ap- 
proached a resolution of all familiar phrases which had 
previously been employed in the Snyder, Brown and 
Stone cases.“ He held that an indication of a substan- 
tial position in the military is the possession of “general 
court-martial authority” and that since the Commander, 
U.S. Forces, Azores possessed this authority he was 
patently in command of a major command. In the 
second case, involving the order of a base commander, 
the author judge denied that the alleged order emanated 
from a “Major command” because the command did not 
occupy a “substantial position in effectuating the mission 
of the service” one indication being that it lacked 
“general court-martial jurisdiction”. He further noted 
that the command was not one of the hierarchy of com- 
mand since it was many steps removed rather than 
“one step removed from the Department” of the Air 
Force. Consequently at this time it appears that only 
violations of those general orders emanating from 
commanders possessing general court-martial authority 
may be charged under subsection 1 of Article 92. 


BEFORE SUMMARIZING, it is worthy to note a few 
of the other shorter developments of law in the field of 
pleading and proving Article 92. Most apropos to the 
preceding discussion is a recent development in the art 
of proving knowledge. It had been a long standing 
historical principle that knowledge of an order issued 
by a command inferior to the headquarters of a terri- 
torial, theater or similar area command could be proven 
by showing that the accused knew of the order “either 
actually or constructively.” * In spite of its history, the 
word “constructively” was struck down by the Court of 
Military Appeals who pointed out that actual knowledge 
must be proven but this may be shown by either direct 
or circumstantial evidence.” During the life of the code, 
very little has been said concerning the necessity of 
pleading the content of the order. This had been an area 
of extreme dilemma before adoption of the new manual 
and code." The Manual now provides that: 


“When the offense alleged constitutes a violation of an official di- 
rective of the Department of Defense as one of the Departments, or 





17. U.S. v. Tinker, 10 USCMA 292, 27 CMR 366, U.S. Forces, Azores; 
U.S. v. Keeler, 10 USCMA 319, 27 CMR 393, Tachikawa Air 
Base, Japan. 

18. See Notes 1, 7 and 14. 

19. MCM, U.S. Army, 1949 para. 140(a). Para. 154a(4) MCM, 1951. 

20. U.S. v. Curtin, 9 USCMA 427, 26 CMR 207 and see State of the 
Law (Curtin Case) JAG Journal September 1958. 

21. See “Pleading & Proving Regulations” by LCDR Taussig, Jra 
USN, JAG Journal September 1948. 








one ¢ 
specifi 
specif 
violat 
violat 


In ext 
parag 
natur 
evide! 
existe 
howe" 
noticé 
infor’ 
the T 
the 1 
parti 
Air | 
Coas 
be in 
vent 
iden 
catic 
pan; 
plea 


chi 

in 

is 
The 
issv 
tior 
act 
the 
wel 
hov 
rec 
the 


sp 
th 


th ot O 








utibie~nk th ao ao kao a. oe oe 








rt of 
neral 
ZOres 
3ase, 
‘ourt 
ting 
ticle 
eged 


ioned, 
rder.” 


ap- 
had 
and 
tan- 
eral 
der, 
was 
the 
der, 
ated 
not 
sion 
*ked 
oted 
om- 
han 
Air 
nly 
rom 
rity 


few 
1 of 
the 
art 
ling 
ued 
rri- 
ven 
her 
the 
t of 
dge 
‘ect 
de, 
of 
rea 
ual 


| di- 
}, Or 


res; 
Air 


951. 
the 


J ree 





one of their agencies, bureaus, forces, commands or units, the 
specification should contain sufficient information to indicate what 


specific directive, or part th f, the d is alleged to have 
violated, and the act or acts which constitute the alleged 
violation.” 2 





In extension of this rule our attention is then invited to 
paragraph 147 which explains that directives of this 
nature need not be proved by the formal presentation of 
evidence because a court is authorized to recognize their 
existence by the act of judicial notice. It is well to note, 
however, that the side desiring the court to take judicial 
notice should present any available authentic source of 
information on the subject and unless it is a document of 
the United States, Executive Order of the President of 
the United States, or an official publication of the De- 
partment of Defense, Department of the Army, Navy, 
Air Force or the Headquarters of the Marine Corps or 
Coast Guard it, or pertinent extracts therefrom, should 
be included in the record of trial. In apparent contra- 
vention to summarily pleading such directives by their 
identification rather than content, is the sample specifi- 
cation for Article 92(2) and the text material to accom- 
pany it. There it is noted that the act or failure to act is 
pleaded verbatim and at paragraph 171(b) it states: 


“The particular order, or specific portion thereof, the accused is 
charged with having violated should be set forth in the specification 
in order that the accused may be fully apprised of the offense he 
is alleged to have committed.” 


The Court of Military Appeals has in part clarified this 
issue. Where the specification contains a clear allega- 
tion that the accused violated an identified order and the 
act by which he violated that order is properly described 
then the manual provisions have been met. The court 
went on to say that alleging the order verbatim may 
however be the more preferable way at the same time 
recognizing that it is important and expeditious to use 
the prescribed forms when applicable.” 

In this connection it is worthy to note that the form 
specification for an offense under Article 92(2) permits 
the alleging of the act by which the accused violated the 
order as a mere conclusion (“fail to obey the same”), 
whereas the form for general orders impliedly requires 
that the acts be alleged (“by ~----- ”). The reason for 
the difference would appear to stem from the fact that 
general orders normally proscribe courses of conduct in 
a broad, general way; whereas “other lawful orders” are 
normally issued to proscribe or require the doing of a 
single, specific act by a particular accused. In the latter 
case, the allegation of failure to obey sufficiently apprises 
the accused of what he must defend against. In the 
former, however, this may not be true. Normally, the 
use of the form specifications for either Article 92(1) or 
92(2) will be insufficient in those cases involving the 
class of general order of which knowledge must be 
pleaded and proven, i.e., company, squadron general or- 
der. The first form does not contain an allegation of 
knowledge and the second does not provide for the oper- 
ative facts. In this area it is suggested that the latter 
form be used with the addition of an allegation of the 
facts (“. . . fail to obey the same by ~____~- ad) 


22. Para. 28c, MCM, 1951. 
23. U.S. v. Bunch, supra note 12. 





THE LAST element to be considered is that of lawful- 
ness of the order. Noting that this is mandatory as 
an element it should be pleaded as indicated in the 
sample specifications.* The manual states that a gen- 
eral order or regulation is presumed to be lawful and 
the Court of Military Appeals has gone on to rule that 
orders given by a superior officer or noncommissioned 
officer must be presumed to be legal * and the burden is 
on the accused to establish illegality. A word of caution 
on this presumption, however, for in two cases this same 
court has looked closely at the person who is alleged to 
have given the order to make certain that he had the 
authority to issue the order for the violation that was 
charged.” 

In summary, the state of the law on pleading and 
proving Article 92, UCMJ, indicates that: 

(a) Lawfulness of the order must be pleaded but there 
is a presumption of lawfulness of all orders regardless 
of stature provided the pleading implies appropriate 
authority to issue the order. This is a rebuttable pre- 
sumption and the burden of proceeding is upon the 
accused-to affirmatively show illegality. 

(Continued on page 20) 


24. Article 92, UCMJ, App. 6c MCM, 1951. 

25. Para. 171(a), MCM, 1951. 

26. U.S. v. Trani, 1 USCMA 293, 3 CMR 27; U.S. v. Brayland, 
6 USCMA 762, 21 CMR 84. 

27. See U.S. v. Marsh, 3 USCMA 48, 11 CMR 48; U.S. v. Mathews, 
8 USCMA 94, 23 CMR 318 and Case Note on U.S. v. Mathews in 
JAG Journal September 1957. 








Challenge of Court Members 
(Continued from page 8) 

and they well could be, the safest procedure 
would seem to be to have these members excused 
by the convening authority. If, however, the 
facts are not developed until the “voir dire,” 
how should they be handled so as not to “infect” 
the balance of the court? In a General Court- 
Martial there is still the opportunity for an out 
of court hearing before the law officer. In any 
event, the persons concerned should try and 
avoid going into the “gory details’ and state 
only the ultimate conclusion. 

The OOD might state that he had been OOD 
on the day in question and because of this may 
be in the possession of information which may 
or may not be admissible under the rules of evi- 
dence but which would tend to interfere with his 
ability to render an impartial verdict, rather 
than “As OOD, the MAA’s hauled this man up 
before me; his uniform was torn and ragged, 
he was bleeding, his breath smelled of alcohol 
and he was using foul language * * *” 

The former C.O. should merely indicate that 
because of his previous connection with the ac- 
cused, he, too, might be unable to be completely 
impartial, rather than “I was this man’s former 
C.O., and a month didn’t go by that he wasn’t up 
11. U.S. v. Washington, 8 USCMA 588, 25 CMR 92. 
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at mast or before a summary—he was in the brig 
more than he was out of it * * *” 


A NOTHER TRICKY SITUATION is this one: 
A challenge for cause is denied. Accused then 
utilizes his peremptory challenge to remove the 
member unsuccessfully challenged for cause. 
The grounds for challenge were such that the 
challenge for cause should have been sustained. 
The effect is that the accused has been denied 
the use of his peremptory challenge.” 

This oneisarealtrap. Ifthe defense does not 
use the peremptory challenge to remove the 
questioned member but utilizes it to remove an- 
other member, they may be held to have con- 
sented to the first member sitting.* If the 
defense uses the peremptory to remove the mem- 
ber in question, on review it may be held that 
this effectively removed a possible prejudiced 
member, the trial was basically fair, even 
though it would have been better to sustain the 
challenge. 

The test here seems to be that if it would have 
been an abuse of discretion to not sustain the 
challenge then the accused was prejudicially 
forced into wasting his peremptory challenge, 
requiring reversal. Ifthe facts do not amount to 
an abuse of discretion, even though the review- 
ing authorities might have decided the challenge 
the other way, then, whether the peremptory 
was used to remove the member or another, the 
accused cannot complain of prejudicial error. 

One further problem—can an accused ex- 
pressly waive grounds for challenge when they 
are of the first eight categories? The answer 
here would seem to be no, in the same manner 
that an accused cannot confer jurisdiction on a 
tribunal merely by his consent. 


In SUMMATION, then, there are a few steps 

which should be taken to assure that an ac- 

cused is tried by an impartial court. First, 

court personnel should thoroughly acquaint 

themselves with the less than ten pages in the 

MCM and the Trial Guide Appendix relating to 

challenges. Second, diligent efforts should be 

made to ascertain all possible grounds for chal- 

lenge in advance. Third, the record of trial 

should clearly show that any grounds for chal- 

lenge involving court personnel actually present 

are fully disclosed.* Fourth, the record should 

affirmatively indicate that the accused has had 

an opportunity to exercise his challenges, if 

desired.” 

12. U.S. v. Harvey, 22 CMR 415. 

13. U.S. v. White, 22 CMR 892. 

14. U.S. v. White, op. cit., note 13; U.S. v. Shaffer, 2 USCMA 75, 6 
CMR 75. 

15. U.S. v. Bound, op. cit., note 6, U.S. v. Trent, 5 CMR 574. 

16. U.S. v. Thompson, 24 CMR 352. 

17. U.S. v. Atwater, 3 CMR 662. 
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Foreign Courts and the Navy 


(Continued from page 6) 
ceed with the defense of the case in the manner 
mentioned previously. 

It should be mentioned briefly that the De- 
partment of Defense is apprised of cases arising 
out of naval activities in foreign countries in 
order that a uniform treatment of such cases in 
the three services can be achieved. 


So IT IS that an apparently simple case aris- 
ing overseas from something as common as a 
wage disagreement mushrooms into a complex 
matter involving the officer served or named as 
defendant, his commanding officer, the area 
commandant, the Judge Advocate General of the 
Navy, the Office of Industrial Relations, the De- 
partment of Justice, the Department of State 
and the Department of Defense. As can be seen 
from the foregoing discussion, each of these 
units and agencies has a vital function which 
it must satisfactorily fulfill if the particular 
case is to be handled properly in both a legal 
and political sense. Only the officer in the scene 
is in a position to know and report the facts and 
circumstances of each case. This officer may, 
as pointed out, be a procurement officer, the of- 
ficer in charge of a ship’s store ashore or com- 
missary, an industrial relations officer, a com- 
manding officer of any sized unit or detachment 
or almost any officer stationed overseas. He 
might be you. Every person who participates 
in the defense of an overseas suit must rely upon 
the report of this officer on the scene. There- 
fore, the importance of informative and thor- 
ough litigation reports in each new case can- 
not be over-emphasized. Only when the report- 
ing officer possesses a knowledge of the function 
of each of the many participants in the defense 
of a foreign suit can he furnish an adequate re- 
port. Section 0715 of the Naval Supplement 
to the Manual for Courts-Martial provides the 
best skeletal guide for this report available. It 
is, however, the very minimum required. 

It is hoped that this article will be of assistance 
to the officer who is or may be stationed over- 
seas in creating an awareness of the many prob- 
lems incident to a suit in a foreign court and in 
reviewing the functions and inter-relationship 
of the various agencies which participate in de- 
fending such suits.” 

22. The assistance of the Honorable George S. Leonard, First As- 
sistant Attorney General, Department of Justice, with respect to 
the functions of the Department of Justice in foreign suits and 


William L. Griffin, Esquire, with respect to the functions of the 
Department of State is gratefully acknowledged. 
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LEGAL ASSISTANCE NOTES 


DECEDENT’S ESTATES—OVERSIMPLIFIED 


A GREAT many persons are continually confused and 
annoyed with the necessity of getting courts, attorneys, 
tax collectors, executors, appraisers, and other persons 
involved when some member of the family dies. They 
see no reason why the surviving spouse and/or children 
of a decedent—or his nearest relatives if he had no 
surviving spouse or children—can’t just pay the funeral 
expenses, split everything else up and let it go at that. 

Actually there are at least five good and valid reasons 
for the orderly administration of an estate, and there 
may be many more. These are (1) to preserve an estate 
from waste (2) to insure that creditors of the deceased 
are paid their just claims (3) to insure that the persons 
entitled to share in the estate as beneficiaries actually 
get their proper share (4) to insure that the State and 
Federal Government are paid any taxes which may be 
applicable and (5) to insure that the title to property 
passing on death is clear. 

The mechanics of administration of estates are gov- 
erned by State law and will vary considerably from State 
to State. Suffice it to say that the first step is always 
either to produce a will and file or probate it in the 
proper court or in the absence of a will, to apply for 
letters of administration. This should be done as soon 
as practicable after death. It is advisable and usually 
necessary, although not always, for the executor or ad- 
ministrator to get professional help from an attorney. 


Common terminology is sometimes not fully under- 
stood. The following are very brief, general definitions 
of some common terms. 


TESTATOR—a person who dies with a will in existence. 
INTESTATE—a person who dies without a will. 

EXECUTOR—the person (or corporation) appointed to collect and 
preserve the assets of an estate, pay claims, and distribute the 
estate according to a will. This individual is entitled to compensa- 
tion for his services, set by state law or by the court. 
ADMINISTRATOR—the counterpart of an executor, appointed by 
the court, when there is no will. 

PROBATE—the establishing of a will as genuine. This is a pro- 
cedure normally handled in the Office of the Registrar of Wills or 
the Clerk of the court with jurisdiction over wills and estates. 
ESTATE—the interest which anyone owns in land or any other 
subject of property. 

“SETTLING AN ESTATE”—a general term commonly used to 
denote the entire process of collecting assets, filing inventories and 
accounts, paying claims, taking care of all details of administra- 
tion, distributing the remaining assets in accordance with the will 
or laws of descent and distribution and filing of final accounting 
with the court. 


It must be noted that it is not always necessary that a 
will be probated or an estate administered. 

When a deceased person’s total assets are small 
(usually less than $1,000) State statutes frequently 
provide that no formal settlement of the estate is neces- 


sary. The amount involved and the procedure will vary 
from State to State. 


THERE ARE many instances where there is a will or 
a sizeable estate, but probate of the will or settlement 


of the estate are unnecessary. This can occur in cases 
where the estate is made up entirely or almost entirely 
of life insurance payable to specific beneficiaries and 
property owned jointly with the right of survivorship 
by the deceased and a survivor (usually husband or 
wife). The insurance is paid by the company in accord- 
ance with its policy and title to the jointly owned prop- 
erty vests in the survivor by operation of law. There- 
fore, even though there was a relatively large estate or 
a valid will, everything “passed outside the will” or 
passed automatically by operation of law. Frequently 
a State will require that the will be recorded or filed with 
the clerk of the proper court, but no administration is 
necessary since there is actually no estate to settle. The 
deceased’s “estate” was liquidated by his death. On the 
other hand if the testator owned one piece of property 
in his name alone (real estate, securities, etc.) over the 
statutory minimum, his will would have to be probated 
or his estate settled even though everything would go 
to one person anyway. This would be required to clear 
the title to this particular property. 

It might also be noted that the probating of a will or 
the administration of an estate and the payment of 
inheritance and estate taxes are two entirely separate 
and distinct problems. These taxes may be applicable 
whether or not a will requires probate or an estate 
requires administration. The Estate tax is a Federal 
tax based on the power to transmit property upon 
death and generally speaking, if a spouse survives, a 
deceased’s estate must be in excess of $120,000 before 
any concern over Estate tax need be felt. Inheritance 
tax is a State tax based on the transmission of prop- 
erty or right to receive property upon death and varies 
considerably from State to State. In most instances 
a tax will have to be paid or at least a return filed. 
Usually the rates are not prohibitive, however. 


As this brief discussion indicates, it is practically 
impossible to foresee with any degree of certainty just 
exactly what it will be necessary to do upon the death of 
an individual. A person may, by careful planning and 
continuous attention to his affairs, however, make the 
settlement of his affairs much easier. It is felt that the 
following rules are good guide lines for the average 
servicemen—officer or enlisted—if he wishes to facilitate 
matters for his survivors. It should be borne in mind, 
however, that each individual’s situation is different and 
expert counseling in estate planning may frequently be 
called for. 

1. Keep complete records of all personal and financial affairs. 

2. Disclose to and discuss with your wife or children (or a close 
friend or relative if there be no wife or children) as much about your 


affairs as you feel you possibly can in keeping with the best interest 
of all concerned. 


3. Review your personal financial situation periodically and make 
such changes or adjustments as appear appropriate. 
4. Consider obtaining a “family’”’ lawyer, i.e., someone whom you 
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can consult periodically about your personal affairs and someone 
whom your wife or family can turn to with confidence in time of need. 
(See your Legal Assistance Officer). 

5. Try to anticipate the needs of your survivors and plan accord- 
ingly in at least three general areas: (1) immediate fi ial needs 
(2) periodic i (3) availabl pital 

6. Investigate the tax aspects of your probable estate, but don’t 
become so overly concerned with taxes that you lose sight of other 
considerations. 








In summary, it is felt that the orderly settlement of 
the estate of a deceased is not only necessary but proper. 
It need not be the harrowing experience that a lot of 
people believe it to be. A little foresightedness and 
planning on the part of the average person can smooth 
the road considerably. For those with large estates or 
complicated problems, professional assistance will most 
certainly be necessary. 

The really important thing, however, is that you take 
the time to examine your affairs and determine their 
future effect on your survivors. Discuss your insurance 
with your agent, your investments with your broker and 
then get your attorney to correlate the whole picture 
with your will. As a general rule, the more complicated 
you make your affairs, the more it is going to cost to 
settle your estate. Simplicity is normally desirable. 

LCDR NATHAN COLE, JR., USNR 
Office of the Judge Advocate General 





ESTATE PLANNING 


(Continued from page 13) 
Thus it can be seen that the retired member can “have 
his cake and eat it” if he has three or four life insurance 
policies. That is to say, he can take the maximum 


protection under the Contingency Option Act, offset most 


or all of the cost by stopping payment of life insurance 
premiums, keep some of the insurance protection for 
life—or all of it for an extended term—or cash in some 
or all of the policies. 

This example is used to illustrate the importance of 
considering the Contingency Option Act together with 
life insurance policies and estate plans. In this connec- 
tion it should be remembered that the naval officer has 
a very valuable profession. There is no reason why 
total income should diminish with retirement. Thus 
there may be no reason to ever consider curtailing 
insurance programs, except to reflect changes in the 
family picture. At that time, when making a compari- 
son with private annuity plans, many retired members 
have found that they have made a good investment by 
electing to provide a Contingency Option Act annuity. 

A word of caution: The example above provides a 
rather attractive picture of this Act. It has been evalu- 
ated by some insurance experts at about $60,000 insur- 
ance. But it is just like a pair of shoes—to be of any 
value to you, it must fit you. Generally it can be said 
that if your wife is about your age, or older, it is a bar- 
gain. If she is as much as 8-10 years younger, a long and 
careful look should be taken at the cost versus the benefit. 

In conclusion, it is urged that all personnel who are 
vulnerable take a look at the provisions of this Act 
before turning it down. And that view should be taken 
within the framework of life insurance and estate plans. 
For more detailed information see BuPers Instruction 
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1750.1B of 19 October 1956 and NavPers 15867, “Pe 
centage Cost Tables for Selection of Options Under 

Uniformed Services Contingency Option Act of 1953; 

CDR PAUL F. BORDEN, US} 

Office of the Judge Advocate General} 


MILITARY REGULATIONS 
_ (Continued from page 17) 

(b) Any order issued by the Department of Defen 
down to and including any unit of the military may 
alleged by its identification symbol rather than ve 
batim and judicial notice may be taken thereof by 
court. It is more desirable, however, to allege the ord 
or its specific portion violated in the manner illustrate 
in the sample specifications if a violation of section 
Article 92 is alleged. Also under Article 92(2) an ad 
ditional allegation of the specific acts constituting 
violation should be made if the order proscribes a cou 
of conduct in a broad, general way. 

(c) 1. Knowledge is presumed and need not bh 
pleaded with regard to orders and regulations which a 
general in application and when issued by command 
equal to or greater than the headquarters of a te 
torial, theater or similar area command. 2. Knowledg 
need not be pleaded but actual knowledge must be prove 
of orders and regulations which are general in app 
cation and which are issued by commands inferior t 
the headquarters of a territorial, theater or similar are; 
command down to and including those major commands 
possessing general court-martial authority. 3. Knowl- 
edge must be pleaded and actual knowledge proven o! 
any other order alleged as a violation of section 2 of 
Article 92, and in addition, a duty to obey must be 
pleaded and proven. 

by LTCOL EARL W. JOHNSON, USMC 
Office of the Judge Advocate General 


DEFENSE COUNCIL 
(Continued from page 12) 

tinction is drawn between appointed and in 
dividual counsel requested by the accused. 
complaint concerning individual counsel wi 
undoubtedly encounter greater difficulties than 
one leveled at appointed counsel.*: A classifice 
tion may also be made based upon legal training. 

It would seem reasonable to view representa 
tion by a layman with greater suspicion thar 
that by an attorney. The question then be 
comes, what standard of performance is to be 
required of a non-lawyer. A recent case 
strongly suggested that representation by the 
non-lawyer must closely approach that expected 
of counsel trained in the law.*? This no doubt 
imposes a rigorous, if not impossible, burden 
upon the layman; but the sole criterion is, has 
the accused been adequately represented, and is 
not, has counsel performed to the best of his 
ability. 
41. Supra, note 6. 
42. Supra, note 19. 
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